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Rouhani’s Ph.D. Thesis, p. 343
The main articles on the Council of Guardians form part of chapter six of the Constitution, on "the Legislative Power", and complement the dispositions dealing with Parliament and its prerogatives. One could presume that, on the surface, the Council of Guardians is no more than a corrective to possible exaggerations of the Majlis, or eventual gross departures from accepted principles of the Shariah. But the reality is different. As appears from Article 94, the Council of Guardians was destined to play a major role in the definition of the functions of Islamic law. But important as that was, this supervision did not constitute the sole significant prerogative of this body. In other texts of the Constitution, the Council of Guardians was entrusted with the scrutiny, not only of Parliament's acts, but of the other important institutions of the country.30 
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The main articles on the Council of Guardians form part of chapter 6 of the Iranian Constitution, on 'the Legislative Power', and complement the dispositions dealing with Parliament and its prerogatives. One could presume that, on the surface, the Council of Guardians is no more than a ' corrective' to possible exaggerations of Parliament, or eventual gross departures from accepted principles of the shariah. But the reality is different. As appears from Article 94, the Council of Guardians was destined to play a major role in the definition of the functions of Islamic law. But important as that was, this supervision did not constitute the sole significant prerogative of this body. In other texts of the Constitution, the Council of Guardians was entrusted with he scrutiny, not only of Parliament's acts, but of the other important institutions of the country.
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The dispositions in Art. 94 give an extremely wide role to the Council of Guardians in the legislative process, and these powers are

p. 344
further comforted by Articles 95 to 98, which allow the Council of Guardians, inter alia, to attend the sessions of the Majlis while a draft law is being debated, and for its members to express their views if an urgent Bill is on the floor.31 Thus, on the one hand, the Council of Guardians bears resemblance to some of the constitutional systems of the West, particularly in France and in the United States. With France, it shares the immediate scrutiny of legislation discussed in Parliament.32 With the United States, a similar scrutiny is carried out by the Judiciary, but it is only after a 33 protracted process that it reaches the Supreme Court. On the other hand, the Council of Guardians is set apart by the systematic and automatic revision power through which the Constitution empowers it to examine, and possibly undermine, all legislation. Furthermore, the Council of Guardians can allow itself ten extra days if it deems the first period insufficient for its analysis.34 With such unparalleled power, the Council of Guardians was bound to become a Super- Legislature. and its extraordinary prerogatives have been compounded by the vagueness of its mandate. The "tenets of Islam" and the "constitutional law" of the land are vast categories, which encompass virtually any area which the Council deems prone to its intervention, scrutiny, and possible rejection. 35
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The dispositions in Art. 94 give an extremely wide role to the Council of Guardians in the legislative process, and these powers are further comforted by Articles 95 to 98, which allow the Council of Guardians, inter alia, to attend the sessions of the Majlis while a draft law is being debated, and for its members to express their views if an urgent bill is on the floor. Thus, on the one hand, the Council of Guardians bears resemblance to some of the constitutional systems of the West, particularly in France and in the United States. With France, it shares the immediate scrutiny of legislation discussed in Parliament. With the United States, a similar scrutiny is carried out by the Judiciary, but it is only after a protracted process that it reaches the Supreme Court.
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On the other hand, the Council of Guardians is set apart by the systematic and automatic revision power through which the Constitution empowers it to examine, and possibly undermine, all legislation. Furthermore, the Council of Guardians can allow itself ten extra days if it deems the first period insufficient for its analysis (Art. 95). With such unparalleled power, the Council of Guardians was bound to become a Super-Legislature, and its extraordinary prerogatives have been compounded by the vagueness of its mandate. The 'tenets of Islam' and the 'constitutional law' of the land are vast categories, which encompass virtually any area which the Council deems prone to its intervention, scrutiny, and possible rejection.
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Formation of the Expediency Council
 (Majma-e- Tashkhis-e-Maslaha ) 

The conflict between the Council of Guardians and the majority of Parliamentarians and Ministers continued to run over the new social problems. The debate was anchored in the most delicate issues of economic freedom and the social balance which the State should or shouldn't establish. To that extent, the problems between the Council of Guardians and its critics was eminently social.64 

The importance of social issues for the determination of the nature of the Islamic revolution carries the investigation away from the formal- constitutional domain in which it expressed itself, to the deeper background  relating to complex themes like social justice, the state role in the economy, freedom of contract, property rights and duties, and land and labour reform.65

The articulation of "social justice" themes on the constitutional
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The conflict between the Council of Guardians and the majority of Parliamentarians and
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Ministers had been running for years over the ' social' significance of the Revolution. The debate was anchored in the most delicate issues of economic freedom and the social balance which the State should or shouldn't establish. To that extent, the problems between the Council of Guardians and its critics was eminently social.

The importance of social issues for the determination of the nature of the Islamic Revolution carries the investigation away from the formal-constitutional domain in which it expressed itself, to the deeper background relating to complex themes like social justice, the state role in the economy, freedom of contract, property rights and duties, and land and labour reform. The articulation of ' social justice' themes on the constitutional 
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controversy must be made clear, for the issue was generally muted in the formal debate. In itself, the constitutional controversy was a major event in Iranian history, and led to fundamental institutional changes. The deadlock reached in 1979 was broken by the redrafting of the 1988 Constitution.66 Those persons in the system who were reeling from the extraor-dinary powers of the Council of Guardians - the President, the Speaker, and the members of Cabinet - were eager to read into Imam Khomeini's letter the important "clarification" needed to break the ties imposed by the Council of Guardians as an institution. One way to achieve their means with the new theory would possibly have been to push forward with the bills held in abeyance until then, and pass them immediately, while the effects of the new theory had not yet dissipated. In fact this course was started, but it was not deemed sufficient in the long run from an institutional point of view, probably because nothing prevented the Council of Guardians from regaining its former power under other circumstances. But the choice of a more drastic measure against the constitutional review was rooted also, no doubt, in the twisted way in which the weakening of the Council of Guardians had taken place.  A formal decision was needed to do away, for good, with the problem that the Council of Guardians represented. On February 6, 1988. a letter was sent to the Leader by a high-powered group. In it, Imam Khomeini was asked to solve "the problem which remains, i.e. the method
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Controversy must be made clear, for the issue was generally muted in the formal debate. In itself, the constitutional controversy was a major event in Iranian history, and led to fundamental institutional changes. The deadlock reached in 1988 was broken by the redrafting of the 1979 Iranian Constitution. Those persons in the system who were reeling from the extraordinary powers of the Council of Guardians - the President, the Speaker, the Prime Minister, and the members of Cabinet - were eager to read into Khumaini's letter the important ' clarification' needed to break the ties imposed by the Council of Guardians as an institution. One way to achieve their means with the new Khumainist theory would possibly have been to push forward with the bills held in abeyance until then, and pass them immediately, while the effects of the new theory had not yet dissipated. As mentioned earlier, this course was started, but it was not deemed sufficient in the long run from an institutional point of view, probably because nothing prevented the Council of Guardians from regaining its former power under other circumstances. But the choice of a more drastic measure against the constitutional review was rooted also, no doubt, in the twisted way in which the weakening of the Council of Guardians had taken place. A formal decision was needed to do away, for good, with the potential threat that the Council of Guardians represented. On 6 February 1988, a month after Khumaini's letter and the subsequent national debate, a letter was sent to the Leader by a high-powered group … . In it, Khumaini is asked to solve 'the problem which remains, [i.e.] the method 
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of implementation of the Islamic sovereign right with regard to Government ruling".67 The signatories then complained about the operation of the separation of powers in the legislative field: "At present, government bills are discussed in the relevant cabinet committees and then in the cabinet itself. After being read in the Majlis, they are usually examined twice in the specialized committees. These examinations are carried out in the presence of government experts and the views of the experts are also taken into account. These views are usually communicated to the committees after having been stated and published. Usually, a single government bill is examined in several committees depending on its content. Then it has two readings in plenary session, in which all the Majlis deputies and cabinet ministers, or deputy ministers in the relevant ministries, participate. They will explain their views in line with their specialization; in the same manner they also make amendment proposals. If it [a piece of legislation] originates as a private member's bill, although initially it does not benefit from the expert view of the Government, in committee and in plenary session it is discussed like a government bill, and the relevant experts express their views on it. And after final ratification, the Council of Guardians announces its views in the framework of theological rulings or the Constitution. In some cases the Majlis accords with its view, but in others it cannot do so. In such a case the Majlis and the Council of Guardians fail to
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of implementation of the Islamic sovereign right with regard to Government ruling'.39
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The signatories then complained about the operation of the separation of powers in the legislative field:

At present, government bills are discussed in the relevant cabinet committees and then in the cabinet itself. After being read in the Majlis, they are usually examined twice in the specialized committees. These examinations are carried out in the presence of government experts and the views of the experts are also taken into account. These views are usually communicated to the committees after having been stated and published. Usually, a single government bill is examined in several committees depending on its content. Then it has two readings in plenary session, in which all the Majlis deputies and cabinet ministers, or deputy ministers in the relevant ministries, participate. They will explain their views in line with their specialization; in the same manner they also make amendment proposals.

If it [a piece of legislation] originates as a private member's bill, although initially it does not benefit from the expert view of the Government, in committee and in plenary session it is discussed like a government bill, and the relevant experts express their views on it. And after final ratification, the Council of Guardians announces its views in the framework of theological rulings or the Constitution. In some cases the Majlis accords with its view, but in others it cannot do so. In such a case the Majlis and the Council of Guardians fail to 
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come to an understanding The deadlock, the signatories suggest, is then complete: "It is here that the need arises for intervention by the faqih to clarify the subject matter of the government ruling. Though many of these examples are due to differences of view among experts, they concern the issue of Islamic rulings and the generalities of the Constitution.69 
The problem of the confrontation between the Council of Guardians and the other branches could not be explained in a clearer way. For the personalities who signed the letter, the question can be summarized in the following manner: what is the point of a Majlis and a Cabinet that spend years preparing bills to have them repeatedly destroyed by the Council of Guardians over generalities of the Constitution? Why should the members of parliament, who are elected by the people, and who claim no less expertise and Islamic truthfulness than the Council of Guardians’ members, bow to that unelected body's decisions? Yet, Imam Khomeini was hesitant to take the final step, and tip the balance clearly against the Council of Guardians. So the signatories tried to force the game by insisting on the urgency of breaking the deadlock. They wrote that they were "informed that Imam Khomeini has decided to appoint an authority to state the decision of the sovereign body in case of failure to solve the differences between the Majlis and the Council of Guardians". They urged him "speed of action ... since at the present numerous issues of importance to society are left undecided".
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come to an understanding.The deadlock, the signatories suggest, is then complete:' It is here that the need arises for intervention by the faqih to clarify the subject matter of the government ruling. Though many of these examples are due to differences of view among experts, they concern the issue of Islamic rulings and the generalities of the Constitution. '40
The problem of the confrontation between the Council of Guardians and the other branches could not be explained in a clearer way. For the personalities who signed the letter, the question can be summarized in the following manner: what is the point of a Majlis and a Cabinet that spend years preparing bills to have them repeatedly destroyed by the Council of Guardians over generalities of the Constitution? … why should members of parliament in Iran, who are elected by the people, and who claim no less expertise and Islamic truthfulness than the Council of Guardians' members, bow to that unelected body's decisions? Yet, Khomeini was hesitant to take the final step, and tip the balance clearly against the Council of Guardians. So the signatories tried to force the game by insisting on the urgency of breaking the deadlock. They wrote that they were' informed that [Khomeini] has decided to appoint an authority to state the decision of the sovereign body in case of failure to solve the differences between the Majlis and the Council of Guardians'. They urged him ' speed of action... since at present numerous issues of importance to society are left undecided'.
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The answer of Imam Khomeini can be considered to have led to the most important constitutional development since the 1979 Constitution. Along with his letter on January 6th, to which it is an almost inescapable conclusion, Imam Khomeini's edict of February 6th represents a significant contribution to the whole theory underlying the Constitution, Velaiah Al- Faqih.70 Imam Khomeini assented to the signatories' suggestion : In case the Majlis and the Council of Guardians should fail to come  to an understanding on theological and legal points, then a council must be set up consisting of the honourable theologians of the Council of Guardians and holders of the title Hujjat Al-Islam Messrs Khamene'i, Hashemi Rafsanjani, Ardebili, Tavasoli, Musavi Khoiniha and Mir Hoseyn Musavi and the relevant minister. The council is to discuss the interests of the Islamic state. In case of need, other experts can also be invited. After the necessary consultations, the decision of the majority of those present in the Council must be complied with.71 Thus was born a new institution in the Islamic Republic of Iran, which came to be known as Majma-e-Tashkhis-e-Maslaha (the Expediency Council). The structure of the original de jure members is such that the  majority "government" members can override the decisions of the six members belonging to the Council of Guardians, to whose detriment the deadlock was broken.72
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The answer of Khomeini can be considered to have led to the most important constitutional development since the 1979 Constitution. Along with his letter of 6 January, to which it is an almost inescapable conclusion,
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Khumaini's edict of 6 February represents a significant contribution to the whole theory underlying the Iranian Constitution, wilayat al-faqih,… But he reluctantly assented to the signatories' suggestion: In case the Majlis and the Council of Guardians should fail to come to an understanding on theological and legal points, then a council must be set up consisting of the honourable theologians of the Council of Guardians and holders of the title Hujjat al-hlam Messrs Khamene'i, Hashemi [Rafsanjani], Ardebili, Tavasoli, Musavi, Khoiniha and His Excellency Mir Hoseyn Musavi and the relevant minister.

The council is to discuss the interests of the Islamic regime. In case of need, other experts can also be invited. After the necessary consultations, the decision of the majority of those present in the Council must be complied with.42
Thus was born a new institution in the Islamic Republic of Iran, which came to be known as 'Majma'-e Tashkhis-e Maslahat' (Council for the discernment of [the Republic's] interest). The structure of the original dejure members is such that the majority 'government' members can override the decisions of the six members belonging to the Council of Guardians, to whose detriment the deadlock was broken.
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The fact that the newly established council was not given an official name of its own by the Leader,73 as well as the designation of the government members personally rather than under their official positions, increases the sense that Imam Khomeini’s wish was not to see the new Council perpetuated as an institution. Furthermore, the Council is considered to meet on the condition that an unbridgeable dispute between the Majlis and the Council of Guardians has emerged. Thus, in theory, it is only after a repeated deadlock between the Majlis and the Council of Guardians that Council meets. Thirdly, the Council cannot be considered as a fixed institution in so far as some members can be ad hoc experts who are invited for one specific bill.74
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The fact that the newly established council was not given an official name of its own by the Leader, as well as the designation of the government members personally rather than under their official positions, increases the sense that Khomeini's wish was not to see the new Council perpetuated as an institution. Furthermore, the Council is considered to meet on the condition that an unbridgeable dispute between the Majlis and the Council of Guardians has emerged. Thus, in theory, it is only after a repeated deadlock between Parliament and the Council of Guardians that the Council meets. Thirdly, the Council cannot be considered as a fixed institution in so far as some members can be ad hoc experts who are invited for one specific bill. 
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Endnote 5

p. 381

5. One of the contemporary foqaha develops a three-stage theory in Islamic law-making: "The first stage is to elucidate the general issues which have been revealed through inspiration to the Prophet (S.A.W.) by God. All laws and ordinances, even the important  laws regarding the absolute velaiah of the Prophet and the pure Imams and the fully qualified, have been revealed by God. Regarding the absolute velaiah of the Holy Prophet (S A W.), the Quran clearly states: "The Prophet (S A W.) is closer to the Believers than their own selves. After himself, the Prophet (S.A.W.) of Islam conferred this position on the holy Imams, and

p. 382

the immaculate Imams passed it on to the fully qualified foqaha, and the necessary conditions for it are based on the Book and on the Sunnah. If the [leading] faqih,who enjoys the position of vice- regent on behalf of the immaculate Imams, issues a decree or an order, it is incumbent upon all individuals and strata, even other foqaha, to obey it.

The stage of implementation and deciding on appropriateness, which is performed by the Majlis and the Council of Guardians. It is as this stage that the needs and requirements of each time and each region should be investigated and the appropriateness of the laws which have been legislated will be decided upon and clarified. The needs and requirements of various times and places have been registered in different books of jurisprudence and opinions of the faqihs, such as Jcnvahir and Tahrir. (Montazerei, Velaiah-Al-Faqih, vol.l, p. 79).
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Muntazeri develops a three-stage theory in law-making:

The first stage is to elucidate the general issues which have been revealed through inspiration to the Prophet by God. All laws and ordinances, even the important laws regarding the absolute wilayat of the Prophet and the pure Imams and the fully qualified faqihs, have been revealed by God. Regarding the absolute wilayat of the Holy Prophet (S), the Qur'an clearly states: 'The Prophet is closer to the Believers
p.93

than their own selves.' After himself, the Prophet of Islam conferred this position on the holy Imams, and the immaculate Imams passed it on to the fully qualified faqihs, and the necessary conditions for it are based on the Book and on the Sunnah. If the [leading] faqih, who enjoys the position of vice-regent on behalf of the immaculate Imams, issues a decree or an order, it is incumbent upon all individuals and strata, even other faqihs, to obey it.22
the' third stage', which is defined by Muntazeri as the stage of implementation and deciding on appropriateness, which is performed by the Islamic Consultative Assembly [Parliament] and the Council of Guardians. It is at this stage that the needs and requirements of each time and each region should be investigated and the appropriateness of the laws which have been legislated will be decided upon and clarified. The needs and requirements of various times and places have been registered in different books of jurisprudence and opinions of the faqihs, such as Jawahir and Tahrir.23
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31. In the case of urgent drafts, they were even allowed to intervene in the debate. It is generally after a long process of discussions and arguments that the deadlock intervenes. Nor is this surprising, considering that the power of the Council of Guardians in the  
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supervision of the laws, being automatic, is so large. It is a legitimate question to wonder what in these circumstances remains of the power of a Parliament under permanent, immediate and total scrutiny, and what is left of the legislative power of the Legislature. With article 4 of the Iranian Constitution gives the Council of Guardians a quasi-absolute legislative mandate. All civil, penal, financial, economic, administrative, military and political laws, shall be based on the Islamic standards. This article shall generally govern all the articles of the Constitutional law and also other laws and regulations and this shall be at the discretion of the religious jurists who are members of the Council of Guardians. (Amid, The first decade of the Iranian Constitution, P- 95).
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in the case of urgent drafts, they were even allowed to intervene in the debate. It is generally after a long process of discussions and arguments that the deadlock intervenes. Nor is this surprising, considering that the power of the Council of Guardians in the supervision of the laws, being automatic, is so large. It is a legitimate question to wonder what in these circumstances remains of the power of a parliament under permanent, immediate and total scrutiny, and what is left of the legislative power of the Legislature. With Article 96ff., Article 4 of the Iranian Constitution gives the Council of Guardians a quasi-absolute legislative mandate:

All civil, penal, financial, economic, administrative, military and political laws, shall be based on the Islamic standards. This article shall generally govern all the articles of the Constitutional law and also other laws and regulations and this shall be at the discretion of the religious jurists who are members of the Council of Guardians.
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